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UNITED STATES GOVERNMENT DEPARTMENT OF THE TREASURY / 
’ UNITED CUSTOMS SERVICE \ 
Memorandum STATES 


DATE; November 23, 1984 


FILE: PER-17-03 CC:CF 
PL-83-10-13 


TO : John M. Walker, Jr. 
Assistant Secretary 


(Enforcement and Operations) (Vl 
FROM : Commissioner of Custom ie 


SUBJECT: Exclusion of the Intelligence Division from the 
Bargaining Unit 


This memorandum proposes the issuance of an Executive Order 
excluding the Intelligence Division of the United States Customs 
Service (Customs) from coverage under the Federal Labor Relations 
Stetute, (FLRS), Title VII of the Civil Service Reform Act of 1978, 
5 U.S.C. 7101 et seq. 


Pursuant to 5 U.S.C. 7103 (b)(1) the President may issue an 
Executive Order excluding an agency or subdivision thereof from 
coverage under the labor relations statute if the President con- 
cludes that the agency or subdivision "has as a primary function 
intelligence, counterintelligence, investigative or national 
security work," and the President determines that the labor 
relations statute cannot be applied to the organization in a manner 
consistent with national security considerations. An exclusion 
pursuant to this section, therefore, involves a two-part deter- 
mination by the President. First, an objective determination must 
be made that the group in question has as a primary function 
intelligence, counterintelligence, investigative or national 
security work. Second, the President must make the subjective 
finding that the application of the labor relations statute to the 
unit in question is inconsistent with national security 
Son aCo Re eEr Each part of the test is examined separately 

elow. 


I. Primary Function: Intelligence and National Security Work 


Customs is an enforcement and revenue collecting agency. As 
such, it is concerned with the movement of persons, vehicles, 
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merchandire, anc currency across the border in violation of 
existing statutes and reguiations. 


Law enforcement is the highest priority of Customs. In view 
of its diverse and complex responsibilities, these law enforcement 
activities cover a wide range of special programs and projects such 
es anti-smugpling, FXODUS, comercial fraud, anti-terrorism, 
Orpereticn FLOKIDA, the Presidential Drug Enforcement Task Force 
Program, ered the National Narcotics Border lnterciction System 
(NNBIS). (See Attachnents A, B). In connection with the fulfill- 


provide intelligence suppers and te enhance the operaticre] lew 
euforcerert efforts of Customs by provicing timely and aggressive 
exchange of enfercenent data. 


The Intelligence Livision, in the Office of Enforceriert, is 
responsible for functional management oz the intelligence system 
vithin Customs. (See Attachment C). It directly supports beth 
Neadquarter officials end field managers. The Division previces 
strong furcticnal supervision regarding the timely tasking, col- 
lection, analysis, aud cissenination of intelligerce irfermation. 
The Intelligerce Division is Customs' focel point ior active, 
ecrtinuing liaisen with the "intelliperce cormunity" end other 
national elements for intelligence matters. (See Attachments D, 
[). The Division aggressively obteir:s tactical intelligence, fror 
e:.ternal sources, for dissemination to the appropriate internal 
operational elements. Continuing contact is maintainec with the 
Centre! Intelligence Agency (CIA), Katioral Security Agency (NSA), 
Drug Enforcement Acminictration (DEA), El Paso Intelligence Center 
(EPIC), Fecerai bureau of Investigation (FEZ), U. S. Coast Guard, 
and other intelligence organizations. In addition, Ecadauarters 
personnel repzcseurt the Lepartment of the Treasury are Customs in a 
variety of Intelligence Community commiitees arc cther governmental 
working groups. Ameng these are the Technology Transfer 
Intelligence Committee, the Export Control Committee, and severe} 
subt-grevps and task forces sponsereé by these ccrrittees, such as 
the Narcotics Workirg Group and Law Enforcement Security Farel, the 
Harcectics Intelligence Managers Grovuf, ang the interdepartmental 
Committee on Irterncl Security. . 


The Regional Intelligence Branches provide cirection, 
guidance, and management to the Customs intelligence function at 
the regional and subordinate levele ane ere responsible to the 
Assistant Regional Cotmiscsioners (Enforcement). (See Attechment 
F). These brenches provide technical advice on all espects of the 
Customs inteliigence system and serve as a poirt of coordination 
and contact with the Intelligence Division at Feadqucrters. 
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Further, the branches coordinete the aggressive collection, 
reporting, analysis, and disseminetion of intelligence within the 
region, and are responsible for providing direct and timely analy- 
tical support to the wide spectrum of Customs field operational 
elements. (fec Attachment G). Therefore, it is clear from this 
review of the Custcms Intelligence Division, both at Neadcuarters 
enc in the field, that it meets the objective criteria of 5 U.S.C. 
€7102(b)(1) for bargainirg urit excivsion by having intelligence es 
its primary function. 


The anbiguous term "national security" has been irterpreted to 
include only these sensitive activities of the government that are 
directly related to the protection and preservation cf the 
military, economic, and procuctive strength of the United States. 
This includes the security of the government in domestic and 
foreign affeirs, egainst or from espionage, sabctere, subversion, 
foreign aggreesicr, and any other illegal acts which ecdversely 
affect the national defense. Cole v. Yourg. 351 U.S. 536 (1936); 
32 CFR 136.5. érelvsis of the specific work requirerents of the 
retribers of the Intelligence Division demonstrates the relation- 
ship of the work of the Intclligence Division to the national 
security. 


The intelligence research specialists stationed at 
Feadquarters all possess security clearances pee ce fror. a cinimur 
of secret to conpartmentalized, a clearance above that of top 
secret. (fcc Attachment H). When staffing for these positions is 
completed in the field, ali employees, including suppcrt perscrrel, 
will possess a minimum cleerence of secret. The possession of a 
security clearance is essential because Intelligence Division 
Intelligence Research Specialists are required to work with highly 
sensitive irtelligence information. (See Attechment 1). In fact, 
the positicr. description for intelligence reseerch specialists 
states as a principa] duty and responsibility the coliection, 
cevelcpment, analysis and correlation of all intelligence. This 
inclucées continuous communicetion with members of the "Inteliigence 
Community." ae 

_ However, the. duties of the Intelligence Research Specialists 
involve mere than the gathering and disbursing of information. The 
position requires "detailed" arelysis to produce a more conplece 
picture of suspected criminal activities and to support current 
investigations. The position description cites domestic as well as 
foreign intelligerce reports as critical to the assessment o2 the 
impact of foreign events upon Customs opezatiens. (See Attachment 
J). Further, the Intelligence Division is involved in a large 
number of topical areas oi national interest. However, two arees 
serve to emphasize the effect of the work of these Specialists on 
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national security. These are the areus of critical technology and 
terrorisn. 


The Division processes intelligence regarding the sale, offcr, 
or movement of suspected United States origin critical techrolory 
or stretegic equipment to, or on behalf of, countries subject to 
United States trede restrictions or embargoes. Customs Pirective 
4310-01 lists the end-use countries of primary interest which 
inelude the Soviet Union, Libya, end Iraq among others. 

(iAutechment A). Thus, it is incumbent upcn the Division to prevent 
the illegal export of certain items (e.g., goocs, equifrent, 
softwere). the Directive cautions that if such items ere ecaquired 
by the Jistcd countries, it would be injurious te cur and our 
aellies' national security. 


it has long been recognized that ene of the most effective 
measures egsinst transnational terrorism is the repid communi- 
cation of infornation enc intelligence between law erforcemert 
eper.cies. The United States has been ioxtunate in escaping the 
terrorism experienced in other countries. However, recent events 
indicate that terrorist accivity in this country is a present 
danger. The specter of terrorist violence demands er efficient and 
effective Inteiligernce Division. Thus, the intelligerce analysts 
play a crucial role in preventing terrorist attacks. 


The Division's missicr in this area is to track the persone. 
identifying characteristics of terrorist individvels and their 
methees of cperation. Further, the Division must be knowledge- 
able of the extenz te which the terrorist groups are ccntrojled or 
jnflucncec Ly subversive sources. ‘there are many documented cases 
thet involve intelligence crelysts coordinating intelligence re- 
lating to terrorist activities. Sample cases include the Libyer 
"hit sceved," the Japanese Red Army Faction, erc Eaader-heinhor, a 
German terrcrist group. Hore recently, the intelligerce mnniysts 
were in cormuricetion with military intelligence concerring 
counter-tezroerist documents needec ir preperation for the 19&4 
Clympics. (See Attachmert K). wah 

The support staff in the Intelligence Division is also ~ 
eligible for exclusien from the bargaining unit. The recessarily 
close working relrtionship between the support anc the proles- 
sional stazf mandates absolute confidentiality. The support staff 
is privy to all secret or confidential communications in the 
Division. Thus, their work involves them in sensitive natioua: 
security matters. Moreover, the Presidential exclusion considers 
the work cf an entity as a whole, not individvai employees or 
sub-units. (Attachment k). 
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II. Application of FLRS incensistent with National Security 


Under the FLRS the employees’ exclusive representative may 
bring eny matter velating to any condition of employment to the 
collective bargaining table. In fact, §7114(b)(2) makes it 
incumbent upon both agency and union to he “represented at the 
negotiations" and "to be prepared to discuss anc negotiate on any 
condition of enplcyrent.™" Further, §7114(b) (4) (EB) requires that 
both parties previce information which is "reaconebly available and 
necessery for full and proper discussion, understanding, and 
negotiation of subjects within the scope of collective bargain- 
ing." Thus, the Division's functional responsibilities in the 
teshing, collection, analysis, and dissemination of intelligence 
informaticn are el] "“cerditions of employment" ana subject to 
collective bargaining. Full and proper negotiations concerning 
these ccréitions would necessarily invelve the disclosure of 
sensitive information anc uethods of operation. The resuit ef suck 
cisclosures has a negative impact cn the Division's nationel 
security objectives. 

Further, the employee's representative may raisc any Petter 
relating to a condition of enplcytert as a grievance. 5. Uisa0. 
€7)4(e)(1). Much of the informeticn that the Intelligence 
Divisior processes cores from confidential scvurces. Pessible 
disclosure of thir type of information through a grievance 
wrececure hes a chilling effect cr. the relationship between the 
Livisior. anc its intelligence scurces. Mot only would the 
Divisior.'s risesion be undermined but also the curies end respen- 
sibilities set forth in Executive Order 12333, anc Treesvry 
Nepartment Order No. 240. 


Specifically, section 1.1(b) of Executive Order 12333 requires 
that "all meers consistent with applicable Unitec States laws and 
this Order . . . shail be usec to develop inteliigence. . ." Thus, 
the cisclosure of specific inteiiigence procedures during a 
prievance process would adversely impact national security. 
Koreover, failure to employ such procedures in an effert te ccer.form 
to a ccllective bargaining agreement, would be é violation of the 
Order and detrimertel to our mission. 


_ Section 1.1(d) of Executive Order 12333 states elute eld 
agencies and departments should scek to ensure full and free ; 
excherge cf information in order to cexive maxivur benefit from th 
United States intelligence effort." Information resulting fron 
this excher.pe could become an issue in a bezgcining unit rievance 
proceeding. Disclosure of the information would be a violation of 
the "Third Agency Rule" urless properly coordinated and approvec,. 
Approval would be outside the authority of Custems and could result 
in a stalemate in the grievance procedure. 
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Section 1.3(a)(5) of Executive Order 12333 requires the 
“protection of intelligence scurces and methods." Issues arising 
during the course of 4 grievence procedure could jeopardize this 
protection. Under the current labor agrcement, overtime is a 
condition of employment but management is required to give the 
employee the earliest notification of any overtime requirement. 
However, if for reasons beyord nanagement's control, such as 
receipt of tire-sensitive information from a sensitive source, an 
employee is required to work overtime with minimal notice, the 
employee could refuse or not perform satisfactorily. Any cis- 
ciplinc fer such action would be grieveble, and during the course 
of the grievance proceecings, the source of the information or the 
information itself might be viewed cs pertinent for adjudicatior cf 
the metter. DPisclosure of either wculd heve an adverse impact on 
national security cousiderations. Failure to disclose jn crcer to 
protect the sevrce cr the information would most likely result in 
an adverse judgment apeinst menagement. 


In fact, the refusal to disclose such infcrmation could lead 
tc a charge of an unfair labor pracrice against the agency. 

Section 7116(a)(5) of the FLRS males it an unfair labor practice 
for an agency to refuse te consult or negotiate in "scod faith" anc 
§71i6(a;(&* mekes it an unfair labor practice "to otherwise fail or 
refuse tc comply with any provision of this chapter." Thus, in the 
eyes of the union, failure te provide full disclosure during 
grievance proceedings may evidence a lack of good faith anc nonccn- 
piet.ce with the duty to process grieverces under the collective 
bergairing egreenert ef weil as to comply with the requirererts of 
the FLRS. 

Treesury Urder 240 sets forth procedures releting to 
interaction with the CIA. Customs personnel ascigned to intelli- 
gence duties are regularly end routinely exposed to and process 
information received from the CIA. The sensitivity of such 
information is frequently at the highest levels and subject to 
strict controls. A bargaining unit grieverce cculd result in 
disclosure of the manner ef processing or other procedures which 
vould have a direct, adverse impect cn national security. Secticr 
-71C06(b) of the FLRS makes the procedures which management observes 
in exercisirg erv grented authority a subject of collective 

bargaining. Thus, manegerent's right to “hize, assign, direct, 
layoff, end retain" would not protect the agency from disclosure of 
sensitive information under these circumstances. 


The foregoing are only a few examples of the mery end varied 


circumstances in which the actions of persons in the Inteiligence 
Division could adversely impect retional security if their , 
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activities were subject to collective bargaining and reviewed under 
the bargaining unit grievance procedures of the national agreement 
between Customs and the National Treasury Employees Union (NTEU). 


The Division's duties and responsibilities as described in the 
areas of critical technology and terrorism, and as stated in 
Executive Order 12333 and Treasury Order No. 240, demonstrate the 
inconsistency of the application of the FLRS with the security of 
the government in domestic and foreign affairs. Thus it is 
mandatory that the Division have maximum flexibility in personnel 
practices and staffing. In order to effectively and lawfully 
accomplish their mission, the management of this Division, like 
that of the Office of Investigations, should not be encumbered by 
the duties and responsibilities required by the labor relations 
statute. Therefore, this office urges the approval and submission 
of the attached Executive Order for the exclusion of the 
Intelligence Division, in the Office of Enforcement, from the 
federal labor management relations program. 


a 


Attachment 


Approved For Release 2006/12/16 : CIA-RDP87B01034R000100010003-0 


